
ERISA PLAN FIDUCIARIES and 
SERVICE PROVIDERS
FIDUCIARY TRAINING

FIDUCIARY WISE, LLC
AN INDEPENDENT PROFESSIONAL ERISA 402(a) NAMED FIDUCIARY  FIRM



The views expressed in this 
presentation are the opinions of 
Fiduciary Wise for education purposes 
only. No other party or governmental 
agencies have reviewed or approved 
the content of this presentation.  
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Fiduciary Wise Approach

Mission Statement:

1. Focus on the exclusive retirement benefit of 

the participant and of their beneficiaries- 

ERISA §404(a)

2. Make decisions with the level of care that a 

prudent person familiar with retirement plans 

would use under the same circumstances- 

ERISA § 404(a)(1)(B)

3. Use care to prevent co-fiduciaries (and non- 

fiduciaries) from committing breaches and 

rectify the actions of others- ERISA § 405

4. Do not engage in prohibited transactions- 

ERISA § 406

5. Control expense of the plan- ERISA §404(a)

How We Do It:

1. Introduction Call

2. Document Fiduciary Process

• Plan Administrative Committee (PAC) Meetings

3. Fiduciary Oversight of Responsibilities & Tasks 

(FORT)

4. Review, Certification, and Signature on Form 5500



Common Terms

Retirement plans have a language all their own.  Here are a few need-to-
know terms

• ERISA: Employee Retirement Income Security Act - Regulator for 
Retirement Plans

• ERISA 402(a) Named Fiduciary: Discretionary Fiduciary manages and 
administers Plan operation & administration 

• ERISA 3(16) Plan Administrator: responsible for fiduciary duties not 
performed by Trustee

• Third-Party Administrator (TPA): compliance testing, Form 5500, 
participant notices, plan documents

• Record-Keeper (RK): Record participant contributions and investments 
and direct the Directed Trustee or Custodian to make trades on Plan 
Participants' (PP) behalf. 
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Common Terms, cont. 

• ERISA Directed Trustee: holds plan assets in trust solely for the benefit of 
participants and beneficiaries.

• Custodian: makes trades as directed by the Record-Keeper.

• Fiduciary: person/entity trusted with another person’s money/property to 
care for as if it were their own.

• Plan Fiduciary: Employer(s) entrusted to administer retirement plan solely 
for plan participants and beneficiaries.

• Plan Core Investment Menu: investments in which participants can invest 
401(k) savings.
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The Big Picture of What FW Does as a 402 Fiduciary

• ERISA 

• Common Law of Trusts (Restatement Third of Trusts)

• Uniform Prudent Investor Act

Experts in

• Document substantive, procedural prudence (PAC Meeting)

• Find and remedy 406(a) breaches before they become a 406(b) breach 

• Certify 402(a) compliance at the end of each plan year (FORT)

Process 
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RESPONSIBILITIES OF THE NAMED FIDUCIARY

ERISA 402(a) Named 
Fiduciary 

Plan Sponsor

Legal & Management 
Oversight

ERISA 3(21)(a)(i)

CPA Auditor (if applicable)

ERISA Attorney

Investment Oversight

ERISA 3(21)(a)(ii)

3(38) Investment Manager

408(g) Investment Educator

3(21) Investment Co-Fiduciary

Non-Fiduciary Investment Advisor

Record-Keeper

Administrative Oversight

ERISA 3(21)(a)(iii)

3(16) Administrator

Compliance TPA

Directed Trustee

Fiduciary Roles

Non-Fiduciary Roles

Oversight Categories



ENTRUST US TO BE THE RESPONSIBLE FIDUCIARY

ERISA 402(a) Named 
Fiduciary

Legal & Management 
Oversight 

ERISA 3(21)(A)(i)

Plan Sponsor

CPA Auditor (if applicable)

ERISA Attorney

Investment Oversight 

ERISA 3(21)(A)(ii)

3(38) Investment Manager

408(g) Investment Educator

3(21) Investment Co-fiduciary

Non-fiduciary Investment Advisor

Record Keeper

Administrative Oversight 
ERISA 3(21)(A)(iii)

3(16) Administrator

Compliance TPA

Directed Trustee
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Oversight Categories



PAC Meeting
Plan Administrative Committee (PAC) Meeting

1. Held twice a year

2. Purpose

• Document Procedure

• Regular Reporting from all Service Providers

• Plan of Action on plan issues

• Ensure compliance



Plan Responsibilities Chart
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Fiduciary 
Oversight of 

Responsibilities 
& Tasks (FORT)
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FORT 
Certification
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Documentation of Substantive Procedural Prudence From Beginning to End

Steps to Meet ERISA Fiduciary 

Standards

Purpose 

ERISA Plan Fiduciaries and 

Service Providers Fiduciary 

Training

Overview of fiduciary requirements for members of the PAC Committee 

to meet ERISA Fiduciary Governance.

Pre-PAC Meeting Preparation

• Schedule PAC Meeting.

• Prepare Agenda. 

• Remind Service Providers of Written Reports.

• Prepare Fiduciary Training

Plan Administrative Committee 

(PAC) Meeting
As outlined under slide 9.

Post-PAC Meeting Assist Plan Fiduciaries and Service Providers with Action Items
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Fiduciary Wise Reviews, Certifies, and Signs 
IRS Form 5500

We Review,

Certify, 

and Sign

Form 5500
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Summary

The language of fiduciaries….if you don’t 
know, ask. We are the professionals.

Substantive Procedural Prudence is 
completed through PAC meeting process.
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Schedule PAC 
Meeting

• Our first annual PAC 
meeting will be held on:

• Fiduciary Wise will send 
out a calendar invite and 
webcast information for 
this call. 



Who do you contact when you have a 
question?

Fiduciary Care 

• Marta Hurst marta.hurst@fiduciarywise.com

• Kate McBride kate.mcbride@fiduciarywise.com 

• Don Jones don.jones@fiduciarywise.com 

Administrative issues

• Tom Bick tom.bick@fiduciarywise.com

• Kristi Dalley kristi.dalley@fiduciarywise.com 

Investments and Administration

•  Your plan investment professional or TPA.
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THE LANGUAGE OF ERISA
Note: This is a handy reference is for your use and not all topics will be discussed in this training

• Adviser: Licensed individual who is a fiduciary: ERISA 3(21)(a) is a “directed” fiduciary Investment Adviser, does not assume all risk for 

investment selection; ERISA 3(38) “discretionary” Investment Manager  - assumes fiduciary duty & risk for investment core menu

• Best Interest: Desires to meet ERISA fiduciary standards but based on Broker-Dealer's “inventory”

• Breach: Anything not meeting ERISA’s “highest standards”

• Brokerage Window: When PP select and are responsible for investment choices outside of the plan’s core fund menu

• Co-fiduciary: Not a real ERISA term, invented by the financial industry - 3(21) Investment Advisor is an example; Plan Sponsor retains risk 

and responsibility and final decision-making for Plan’s core investment menu

• Common Law of Trusts: Congress mandated this was the fiduciary foundation of ERISA care

• Closet Index Fund: Not a real index fund because costs are too high or guide path issue 

• Comparator: What you compare another fund to, so as, to determine if the fund is acceptable

• Cost-Conscious: Determining if a fund is a good buy for the participant

• Damages: What participants are owed for a breach to make them “whole”

• Delegation: The ability for the plan sponsor or plan fiduciaries to delegate responsibility to a service provider

• Disclosure: Details, “fine print;” most are difficult to find or understand
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THE LANGUAGE OF ERISA
• Department of Labor (DOL): Government agency to protect the participants and beneficiaries

• Duty of Loyalty: “Exclusive” focus on the participant and beneficiaries' welfare

• Duty of Prudence: Meeting “highest standards known to the law” and nothing less

• Education: Participant training beyond an enrollment meeting, necessary to meet “economic empowerment” - ERISA 404(c)

• Employee Retirement Income Security Act (ERISA): Established by Congress to provide “guardrails” to protect the participant

• ERISA 404(c): Safe harbor to allow participants to manage their retirement account without the plan sponsor being liable for 
mismanagement

• Expert: Determined in the Courts under federal rule 702 by the individual's body of work

• Fiduciary: acting solely in the fiduciary interest of the participants. For ERISA plan investment menu,  3 distinctive types: Non-
fiduciary Broker; 3(21)(a) Investment Advisor, a Directed fiduciary (PS RETAINS decision-making and liability); 3(38) Investment 
Manager - Discretionary fiduciary (PS’s decision-making/liability transfers to 3(38) IM)

• Forensic Fiduciary: Reverse engineering how well the plan has met ERISA’s fiduciary standards

• Highest standard known to the law: The latest and highest standards known or should have been know under ERISA

• Independent Evaluation: ISO 9000 and 19011, an independent, unbiased “2nd-party audit”
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THE LANGUAGE OF ERISA

• Index Funds: A “safe harbor” fund under ERISA and one of the acceptable “comparators” under ERISA. “It is the market.”

• ISO: International Standardization Organization

• Law of Decreasing Risk: The ability of a training ERISA fiduciary to eliminate fiduciary breaches in a plan

• Modern Portfolio Theory (MPT): Developed by Dr. Harry Markowitz to determine and spread risk across different types of 
investment assets in portfolios, aiming for better long-term results. Since most 401(k)s are self-directed by plan participants, MPT 
does not necessarily apply to Defined Contribution plans, unless managed portfolios are included. 

• Monitoring: The requirement for the ERISA Named Fiduciary to determine core funds met the “highest standards under the law”

• Named Fiduciary: The only ERISA fiduciary that is mandatory in every plan, must be discretionary, and is responsible for all aspects 
of the plan

• Open Architecture: No exact definition but authentic fiduciaries believe it does not apply to fund companies/investment menus 
with a lot of proprietary funds

• Plan Fiduciaries: A employee of the plan sponsor who helps manage the plan for the employer and has discretionary authority

• Pooled Employer Plans (PEP): Created by Congress to encourage smaller employers to offer a retirement plan by potentially 
lowering CPA financial audit fees, and with some (undetermined) light oversight by the DOL. 
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THE LANGUAGE OF ERISA

• Pooled Plan Provider (PPP or P3): The ERISA 402(a) and ERISA 3(16) fiduciaries who are providing and managing the Pooled Plan 

• Protection of the Participants: The purpose of ERISA is to offer enhanced protection to the participants/ beneficiaries

• Qualifications: A plan fiduciary should only delegate responsibility to a service provider that is qualified by knowledge and 
experience under authentic fiduciary care

• Regulation Best Interest: The standard of care that is acceptable by the SEC, but does not met ERISA’s “highest standards known 
under the law”

• Restatement of Law (3rd): Created by the American Bar Association and the American Bankers Association to articulate the 
common law standard of fiduciary care

• Risk - Adjusted Return: Both the 2020 and 2022 DOL Rules used this measurement to determine if a core fund meets cost-
conscious requirements under ERISA

• Safe Harbor: Congress can allow something to be given a “seal of approval” because it is in the best interest of the participants but 
not specifically addressed under ERISA, but the requirements must be followed exactly

• Substantive: Only using the highest measurements under ERISA to determine if the documentation is a prudent process

• Suitability: The lowest of all standards of care used by non-fiduciary Brokers under FINRA
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THE LANGUAGE OF ERISA 

• Right for one participant to sue the plan for damages: It only takes one because of LaRue v DeWolff case under ERISA

• Target Date Funds (TDF): A process to diversify investments in one fund, but most TDFs are not designed for the 
participant but rather for the fund company

• Uniform Prudent Investment Act (UPIA): Codified certain essential principles of prudence laid down by the Restatement 
of Trusts

• “Willful Ignorance”: Ignoring higher standards because it is not in your best interest
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